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Lord Justice Keene: 
 
1. I only have to decide whether there is a properly arguable point here which holds 

out some realistic prospect of success.  Having listened to counsel on this matter, I 
have come to the conclusion that there is, but for one reason, in essence, only.  
That is that the applicants in this matter did not have any realistic opportunity to 
make representations to the Secretary of State before she made her decision not to 
save Policy T1.  The council’s position as publicly expounded had been that it 
would seek to save Policy T1.  The request that ultimately went in to the 
Secretary of State from the local planning authority, in which Policy T1 was not to 
be saved, does not appear ever to have received publicity and was not the subject 
matter of any public decision by a committee or subcommittee of the local 
planning authority, but was dealt with exclusively at officer level. 

 
2. Although in terms of the timing there might have been in that sense an opportunity 

for interested parties to make representations to the Secretary of State, unless they 
were aware that the local planning authority had changed its position they might 
well have felt that there was no particular need for them to make representations.  
That seems to me to raise issues of the fairness of procedure during this 
transitional period between the old planning system and the new planning system 
that ought to be considered by the full court.  Whether it is expressed in terms of 
legitimate expectation of consultation or legitimate expectation of being made 
aware of the change of position on the part of the local planning authority does not 
seem to me to matter greatly. 

 
3. Most of the other arguments advanced by Mr Bedford on behalf of the applicants 

do not seem to me to have anything like as much force, but I do not propose to 
shut them out.   

 
4. I will grant leave to appeal in this case, with particular emphasis on the matter that 

I have indicated.   
 
Order:  Application granted. 
 


